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Bringing Captain SUTTON to TRIAL. 
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HE friends of Captain Sutton have en- 
deavoured to make the world believe, that 
he has been an injured man, and have grounded 
that report, chiefly, upon the circumſtance. of his 
aving been ſent, under arreſt,. in the Iſis, to the 
Eaſt Indies; by which his trial was delayed from 
April 178 I, till December 1783 : it has been 
judged proper to reprint the Letters, which paſſed 
between Commodore. Johnſtone , and Captain 
Sutton, on the ſubject, of his Trial, 28 a full re- 
furation of that Pats A 


Theſe Letters were produced as evidence to the 
| Court Martial, which tried Captain Sutton at Port(- 
mouth. i in Decetnber” 178 3 wo were printed as 
part of that trial. "va 


From theſe Ee, it will Pp that it was 
the Commodore's full intention and wiſh} to have 
had Captain Sutton tried forthwith at Port Praya 
but as the ſucceſs of the ſecret expedition depended 
entirely upon following the French fleet, with the 
utmoſt poſſible diſpatch, that the enemy might not 
ien E cen A 2 1 $1571 arrive 
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Port P raya. 


(ir 


arrive firſt at the Cape of Good * and as, 
after the elapſe of the time which Captain Sutton 


aſked to prepare himſelf, there remained only two 


days for the trial, before the day appointed for 
failing, which was fixed for the 28th, and as it 
could not be aſcertained, with any certainty, that 


the trial, which in fact took afterwards nine days 


at Portſmouth, would be ended within the two 


days which could then be ſpared ; for theſe rea- 
ſons, the commodore found himſelf compelled to 
acquaint Captain Sutton, that be could not order 


a Court Martial to be aſſembled, for uy ral, K 


It * vpon the trial i Po ſmouth, a 
the Commodore had, on the r5th's April, given 
Captain Sutton verbal notice, on board the Tits, 
that he would bring him to trial; and an the 22d 


of April, the day after the Iſis. got back to Port 


Praya, the Corpmodore { ſent Captain Sutton the 
charges in writing. On the 2 3d of April, Captain 


Sutton defired three days to prepare for his trial, 


though he had Mens * fix ors notice, from 
the 17th. | 


By expreſs AQ * 888 if Court: | 
Martial is once aſſembled, it muſt fit from day to 
day, till ſentence be giyen, and all the members 
muſt c remain till then on byard the * in which 


the 


70-38 
the Court ſhall firſt aſſemble z and if in this caſe, 
a Court-Martial had been aſſembled, the power of 
the Commodore to order the fleet to ſail would 
have been totally ſuſpended till the trial had been 
finiſhed, N Boats: | 


It will alſo appear by theſe Letters, that every 
ſort of politeneſs and indulgence was ſhewn to 
Captain Sutton, after his arreſt ; that his requeſt 
for leave to go out of his ſhip whenever he choſe, 
was immediately complied with ; and that he 
had afterwards the leave he defired, to go on board 
the Hero, though he did not make uſe of it; and 
he was acquainted by letter, that the Commodore 
could have no objection to any arrangement, that 
could make his fituation more agreeable to him- 
ſelf. 


It further appears, by theſe Letters, that there 
was afterwards, at Saldanha Bay, every diſpoſition 
in the Commodore, to bring on the trial, as ſoon 
as poſſible, conſiſtently with the public ſervice ; 
and that, as the Iſis had been expreſsly ordered, by 
the Admiralty, to be ſent to the Eaſt Indies, 
from the Cape of Good Hope, the Commodore 
offered, by letter, at Soldanha Bay, to ſend Cap- 
tain Sutton, and ſuch witneſſes as he defired, in 
one of the Eaſt India ſhips, to St. Helena, to be 
fried there j or, if the trial could not be effected 

there, 


(ni) 


there, to be ſent to England; but Captain Sutton 
did not aſſent to that propoſal; in conſequence 
of which, he went, in the Iſis, under arreſt, to 
the Eaſt Indies, from whence he returned to Eng- 
land before the end of the year 1783. ; 
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Sc. 


Vis, 31ſt April, 1781. 
6140S: 1-R$. 5 
ONSCIOUS within myſelf, that I have 
done the ſervice no injury, I cannot think 
of quitting my ſhip, but will — to the judg- 
ment of a Court- Martial. 
| I am, Sir, your moſt humble ſervant, 
| (Signed) EVELYN SUT TON.“ 
Geo. Jobnſtone, Eſq. &c. &c. &c. 


Then ſeveral letters and copies of letters 2 
produced by the Proſecutor and Priſoner, and 
read as Hows: | 


Romney, Port Praya Road, in the iſland 
of St. Jago, 22d April, 1781. | 
8. IR, ö 
« THE, manner in which the Iſis has been con- 
aucted, ſince lad reaſon to obſerve her con- | | 
q has been ſo unbecoming a ſhip of war * 


1 


Commiſhoned! in hs Maety 5 ſervice, that 1 have 
had daily cauſe to regret ſome omiſſion or miſtake 
in all the orders I have given, or the  fignals 1 
have made which reſpected the Iſis. 

« 1 have, however, refrained taking judicial 
cognizance of thoſe ſeveral faults, in hopes that 
the various admonitions which often followed on 
the occaſion would have operated ſo as to have 
brought the ſhip into ſome diſpoſition of order, 
to have done her duty like a man of war on which 
dependence can be placed on the day of trial. But 
your conduct, fir, on the 16th of April liſt, has 
fo far diſappointed thoſe expectations, that I find 


i it neceſſary to put you under an arreſt to be tried 


by a Court - Martial, for diſobedience of my verbal 
orders, and of my public ſignals, in not cutting 
your cables and putting to ſea after the enemy, 
as I had directed; and for falling a- ſtern after you 
had joined the ſquadron, and not keeping up in 
the ling of battle after you had cleared the wreck 
of the fore-top-maſt, when 1 made the ſignal for 
the line of battle a- breaſt, and bore down on the 
enemy at ſun- ſet; by which difobedience and 
neglect the enemy were enabled to take their 
diſabled ſhip in tow; to lead the ſquadron under 
my command far to leeward of the iſland; to 
draw watters on in ſuch a train, that it became 
impoſſible to engage them with our whole force 
beſore the LG of the herd and in caſe 'of fol- 

lowing 


009 8 


lowing the enemy until the morning, or attacking 
them in the night, I muſt have given up all 
hopes of ever rejoining the tranſports and Eaſt- 
India ſhips under my convoy, whereby an op- 
portunity was loſt of improving the victory we 
had obtained. I have further to add, that I have 
judged it proper to appoint the Honourable 
Captain Thomas Lumley to command the Iſis 
in the mean time, until a Court-Martial can be 
conveniently held. 
I am, Sir, 
Your moſt obedient and moſt humble ſervant, 
GEO. JOHNSTONE.” 
| Capt. Sutton, This. 


Ir, Port Praya Rust, 234 April, 1781; 

tt © ata 
© AS J ſhall be ready for my trial in the courſe 
of three days, I beg a Court-Martial may be 


aſſembled to try me in this place. Being under 


an arteſt, I beg your permiſſion to go out of 


the ſhip whenever I chooſe, 
doolal® a 5 4 . | : 
| __ Your moſt humble ſervant, 


Gel ) © EVELYN SUTTON.” 
Geo. Johnſtone, Eſqe &c. c. 


Els Romney, 23d April, 1781. 
{TAI | 

« ]F it is poſſible to bring on your trial, after 

B +70", +: 
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16 
you ſhall acquaint me that you ate prepared, 
compatible with the public ſervice, it ſhall be 
done; in the mean while you have permimon to 
go and come, and do what you pleaſe on board 
the ſhips or on the ſhore, But 1 beg leave to ſay 
that the probable chance of your being tried 
here, will increaſe in Proportion to the ſhottnels 
of the time you take to prepare for the trial. 
r | 
Your obedient a ſervant, 


GEO. JOHNSTONE. bs 


— ee Lumley has my directions to do all 
things to accommodate you, and no doubt he will 
order the barge or beſt boat to attend you ; but 
if there is any doubt, r will ſay it is my di- 
rections. 80 [ic Ai. 
Captain _ Sutton. 


> 


[ths 24% April, ni. 
81 R, 


ce SHALL be prepared: for my trial by 
Thurſday next, and ſhall be greatly obliged, if 
you will order the Court to be aſſembled, that! 
may be tried that day. r 
I am, Sir, | 
- Your moſt obedient and very humble ſervant, 
EVELYN SUTTON.” 


Geo, Jobnftone, EjJq. Se. Sc. Ge. 
Romney, 


1 


Romney, in Port Praya Road, 26th April, 1781. 
«STR, 


6e IT would give me great pain to be obliged 
to carry you forward in arreſt. I wiſh a ſpeedy 
deciſion on your conduct; but I cannot think of 
ordering a 'Court-Martial to be aſſembled which 
may detain the fleet. If the buſineſs could be 
done in two days, I will order a Court-Martial 
to-morrow : the evidence I ſhall call will not laſt 
three hours. What time your defence may de- 
mand, I cannot ſay. It is not my deſire to 
abridge it, but to ſtate my difficulties to you for 
conſideration, If the buſineſs could be finiſhed 
on Saturday night, by the Captains agreeing to 
ſit as late and as early as they are permitted, and 
you would give me any hopes that the pro- 
ceedings of the Court-Martial might be finiſhed, 
to enable us to fail on Monday, I would give up 
my own time to that duty to-morrow and Satur- 
day, notwithſtanding the multiplicity of other 
affairs that hourly call on me in the equipment 
of the fleet. 


I am, Sir, 
Your moſt obedient and moſt humble ſervant, 
| a GEO, JOHNSTONE,” 
Captain Evelyn Sutton. 


B 2 | Ns, | 


t 


MN,, Port Praya Road, April ee 
«34K; 
te I AM favoured with yours, and am much 
obliged by your kind offer to aſſemble a Court- 
Martial to-morrow. I cannot preſume to ſay 
what length of time it will take to go through 
the whole of my evidence, nor could I wiſh to 
take up more of yours than is neceſſary: yet I 
think, if a Court-Martial can be aſſembled to- 
mortow by nine o'clock, it may readily be got 
through by Saturday night. ] 
: I. am, Sir, 
Your moſt obedient ſervant, 
(Signed) FEVELYN SUTTON,” 
an Tobnſtone, E. N 


Romney, Port e 26th April, 1 I, 
4 8 R. 

« AS in all probability the feet will ready 
to leave this place on Monday; as a moment's 
delay in our proceedings to the place of our deſti- 
nation is of more conſequence than the intereſt of 
any individual, however reſpectable; as I find 
it cannot be aſcertained to any degree of proba- 
_ - bility, much leſs certainty, that your Court- 
Martial, if aſſembled to-morrow, will finiſh by 
Saturday night; and as the Court, when once 
aſſembled, are required to ſit from day to day 
until ſentence ſhall be given; ; 1 am ſorry to ac- 
quaint 


C23 3 
quaint you, that, for theſe reaſons, after mature 
conſideration, I have determined not to order the 
Court-Martial for your trial to be aſſembled 
here. 
| I am, Sir, 
Your moſt obedient and moſt humble 3 


GEO. JOHNSTONE.” 
Captain Evelyn Sutton. 


(CO * | 
Romney, Port Praya Road, in the Nand 3 


S.. Jago, 29th April 1781. 
4.84 R. | 


I CERTAINLY can have no objection to 
any arrangement which can make your ſituation 
more agreeable to yourſelf; and therefore you 
have my leave to go on board the Hero, with 
Captain Hawker's approbation; at the ſame 
time, I deſire it may be clearly explained to him, 
and underſtood by you, that this ſhall not pre- 
vent me, in the civility between one gentleman 
and another, from ſhifting my pendant to the 
Hero when I ſhall judge it proper ſo to do. 
| I am, &c:. 

GEO. JOHNSTON E. N 
one” Evelyn Sutzans 


( 14 ) 


Vs, at Sea, 224 June, 1781, 
2 81 R. | | 
NOTHING can be more diſtreſſing .to a 
perſon of any ſenſibility or feeling, than to labour 
under a galling load of charges, without an op- 
portunity of throwing the weighty imputations - 
from him. It is even ſome kind of comfort to 
know the event of matters, ſhould juſtice decide 
againſt, than be cruſhed by degrees from carrying 
too long the oppreſſive burthen of charges which 
you have heaped upon me. 
The laws of England do not admit of long 
impriſonments. As a perſon brought up under 
thoſe laws, I feel a right to aſk, what meaſure you 
mean to take with me ? and where I am to have 
my trial? ö to the Eaſt 
| 1 am, Sir, N 
8 Your moſt obedient, 
ET And humble ſervant, 
(Signedꝰ  EVELYN SUTTON,” 
Ges. Wann Efq. Gc. Sc. E. | 


RY i 60 & IE v.) Ta 
Romney, at Sea, 24th * 1781, 


SSI 5.5 
« 1 AM as anxious to bring on your trial, as 
you can poſſibly feel inclined to meet the iſſue; 
and that it has not already been held, cannot in 
| juſtice 


6 


Juſtice be imputed to me, ſinoe I was willing to 
give up ſome material points to have effected it 
at Praya. If you will be pleaſed to recollect the 
time that has elapſed from the arreſtof other Cap- 
tains when abroad, under ſimilar acouſations, to 
the time of their trial, you will be ſatisſiod that 
your ſuſpenſion has been of ſhort duration 
hitherto; and you muſt be convinced, by reflec- 
tion, that our unſtable ſituation, and the variety 
of contingent events to which our ſervice is able, 
does not often admit of quick and ſpeedy deter- 

minations under the preſent form of trial. 
From the orders I am under reſpecting the 
different ſhips of the ſquadron, aud the poſſible 
diſperſion of them, I foreſee many inconve- 
niencies which may ariſe in your eaſe, to which 
I can apply no remedy but an anxious care to 
avoid a ſeparation, and to loſe no opportunity of 
holding the Couri-Martial as ſoon as it ean be 
aſſembled without injury to his Majeſty's ſervice. 
At is true, that the Iſis is one of his Majeſty's 
hips ordered to the Eaſt-Indies; and, upon a 
final ſeparation in a chain of proceedings, I con- 
feſs ſne has orders adapted to that inſtruction. 
No doubt, if we ſhould be ſo unfortunate as 
finally to ſeparate, the Commanding Officer in 
the Eaſt Indies will ſend you, and the evidenees 
you may requue, in the firſt ſafe conveyance to 
England, 21 | 
« To 


1 
c To remove you from the Iſis to any parti- 
cular ſhip at preſent, and to collect your evi- 
dences into that ſhip, upon the proſpect of an event 
which may not happen, might appear harſh, and 
de liable to improper conſtructions, unleſs you 
mall deſire it, and the ſeveral witneſſes conſent. It 
is my wiſh to bring you to your trial with as much 
- decorum and civility as the nature of ſuch a pro- 
ceeding will admit; and for this purpoſe, after 
.explaining-the fact, I am willing to liſten to any 
Propoſal you can taiks for ne and ſecur- 
; Si coral ) $942 45h 19] Tels 
247 alin: Tis 
[done en obedient ab moſt beads wg 
+> (Signed) -*'- | GEO; JOHN STONY > 
3 Boon ou. is N | 


% en ths at bo 450 June, 1781. 
46 81 R. es 
«1 CANNOT peter 0 anſmer every parti- 

© cular you have mentioned in your letter of the 
24th June. I am no ways qualified to judge how 
far you were inclined to give up material points 
to effect my trial at Praya; the truth of that is 
© beſt ſettled· in your own breaſt; the world at 
large can only judge by common occurrences. 
I cannot think of making any propoſals relative 
to myſelf: you are the executive power; I am 
your priſoner ; of courſe you are at liberty to uſe 
wo your 


1 


your on diſcretion, I muſt naturally wiſh to 
ſee a ſpeedy determination put to my trial. 
I am, Sir, 
Your moſt obedient | 
and moſt humble ſervant, 


(Signed) EVELYN SUTTON." 
Geo. Johnſtone, Efq+ 


Romney, at Sea, i7th July, 1781. 
«SIR, | 
« AS it is poſſible a ſeparation of his Majeſty's 
ſhips may take place, I defire to know what are 
the names of the witneſſes you propoſe to call in 
your defence to the charge I have delivered to 
you, that I may tonfider of ſuch arrangements as 

may be praQticable to effect your trial. 

I am, Sir, | 

Tour moſt obedient 
And moſt humble ſervant, 
GEO. JOHNSTONE,” 

Captain Evelyn Sutton. 


the, Sea, Jah 18, 1781. 

« STR, | 
« INCLOSED I have ſent you a liſt of the 
witneſſes I mean to call-to my defence, agreeable 


to your defire, reſerving to myſelf the right to 
S * 


N 
ö 
ö 
| 
N 


8) 
ſummons any other perſons I pleaſe, according to 


' the place I am tried at. 


ln... 
..: Your-moſt, obedient | 
And moſt humble ſervant, 
(Signed) EVELYN SUTTON.” 
Geo. Johnftone, Eſq. Sc. So. | 


Lift of Witneſſes for Captain Su rrox. 
Rowland Carter, Captain of Marines. 

William Read, firſt Lieutenant. 
William Harvey, ſecond ditio. 
Dundas Bruce, third ditto. 

Benjamin Savage, Maſter. 

Thomas Ireland, Boatſwain. 

John Smith, Carpenter. 
George Waterſon, Maſter s Mate. 

William Fiſhick, ditto. 

Archibald Young, Quarter Maſter. 

Michael Robertſon, ditto. 

John Shadford, ditto. 

Joſeph Foreſide, Seaman. 

Robert Bell, Midſhipman. 


N. B. © Whatſoever you mean to do with 
me, I muſt requeſt to have my Clerk with me, 
* name is Harriſon. 


| 2 15 E. SUr TON. 


— — 


Ifis, 


6 19 | "= 


Na, Saldanba Bay, 224 Fuly, 178. 
« SIR, 
« AS the fleet has arrived here without ſepars- 
tion, I beg leave to requeſt my trial at this place. 
You may reſt aſſured I will employ as little of your 
time as I can; and, that a ſpeedy determination 
| may be put to my diſagreeable ſituation, I will 
1 call as few witneſſes as poſſible, by which means 
I judge a deciſion may be put on my conduct in 
one day. | 
I am, Sir, 
Your moſt obedient, 
and moſt humble ſervant, 

EVELYN SUTTON.” 

| Geo. Johnſtone, Eſq. &c. &c. 


Romney, Saldanba Bay, 22d Juh, 1781. 
«SIR, 
«© YOUR meſſenger would acquaint you that 
I received your letter of this day's date, requeſting 
your trial at this place, as I was paſſing in a boat 
with General Medows to examine ſome priſoners, 
and reconnoitre the upper parts of this bay. 
I am only this moment returned on board, 
ſo that it was out of my power to fend you the 
anſwer in writing before. 
The lighteſt reflection muſt convince you 
how impracticable it is to hold a Court-Martial in 
C2 an 


( 2) 


an enemy's port, in the fituation in which we 
ſtand. 


If 1 could ſeriouſly Gen ſuch an order, and - 


lock up the Captains of the ſquadrop and myſelf 
from all other duty at this moment, the Court 


ſhould pay very little _— to any * * 


could exhibit. 
1 ſhall, however, 8 your requeſt to hs 
eager impulſe of meeting the accuſation, which 


your defire. 

« While I applaud this notion, I muſt la- 
ment it did not appear equally ſtrong at St. Jago, 
when the bufineſs was practicable, and I wrote to 


you twice on the ſubject; and was willing to have 
employed double the time you now think it will 


require to determine the ſentence ; and I ſhould 
certainly have ordered the Court-Martial, if you 
had thought proper to have offered half the afſu- 
| rances reſpecting the probability of its duration, 
which you are 'now pleaſed to TOES 
1am, Sir, 
Your moſt obedient 
and moſt humble ſervant, 

| GEO, JOHNSTONE.” 

Capt. Evelyn Sutton, | 


10 Romney, 


makes you overlook the impoſbilit of gratifying 


— 


e Romney, Saldanha Bay, 23d July, 1781. 
«SIR, | 
£6 AS the moſt probable means of effecting your 
trial, I offer to ſend you, and the evidences you 
defire, in one of the Eaſt-India ſhips to St. He- 
lena. [ 
ef this propoſal meets with your and their ap- 
probation, you will immediately acquaint me. 
If your trial cannot be effected at St. Hele- 
pa, you will be ſent to England. 
J am, Sir, 
Your moſt obedient 
and moſt humble ſervant, 
1 GEO. JOHNSTONE.” 
Capt. Evelyn Sutton. 


Tis, Saldanha Bay, 23d July, 1781. 
cc 8 1 R, 5 
. 1 © I have received the 6 of your letters of 
the 22d and 23d July this day. In one part of your 
letter of the 2 2d July, you expreſs a wiſh that I 
had been as much inclined to meet my trial at St. 
Jago as at this place: I muſt beg leave to re- 
mind you, that I was equally fo; that I requeſt- 
ed my trial on Thurſday the-26th of April; and 
that on the ſame day, at two o'clock, I received 
a letter from you, propoſing to grant my trial the 
next day, Friday, if I thought it could be deter- 
i — 


( 22 ) 
mined by Saturday night. You'll recolle& my 
reply was that I could not pretend to ſay what 
length of time my defence would take up;. but 
that I would employ as little of your time as poſ- 
fible ; and that I thought it might readily be ſet- 
tled' by Saturday night, the time you limited. As 
to the letter dated the 23d of July, I can make 
no reply to, but you muſt uſe your own n 

I am, Sir, 
Your moſt chedient 
and moſt humble ſervant, 

EVELYN SUTTON.” ” 

Geo. e Eſq. Ge. Sr. 


| 1 caſe has been lee by the friends of Cap- 
tain Evelyn Sutton, which ſtates, that Lieut. Fry 
of the Marines recovered one thouſand pounds 
damages, in 1746, in an action againſt Sir Cha- 
loner Ogle, as Preſident of a Court: Martial, which 
had tried and condemned him, at Jamaica, to 
fifteen years impriſonment in the Marſhalſea, and 
rendered him incapable of ever ſerving in his Ma- 
jeſty's fervice ; and the ground of action is ſtated 
to have been © for exceſs of puniſhment, in abuſe 
of judicial powers; and that Chief Juſtice 
Willes declared, that he had alſo his action againſt 
every other Member of the Court Martial. | 
© This caſe is ſuppoſed to apply to the queſtion 
now GE betwezn Commodore Johnſtone 
and 


3. WJ 


and Captain Sutton ; and that it proves not only 
that a Commander in Chief, acting within his 
powers, and in a courſe of diſcipline, is ſubject to 
ſuch an action for civil damages, but that even the 
Members of a Court Martial are ſubject to ſuch 
actions, for the ſentences they may pronounce in 
their judicial capacity. 

If ſuch a precedent had exiſted, there can be 
little doubt, that many ſimilar actions againſt the 
Members of Courts Martial muſt have been brought 
ſince the year 1746 ; but none have been brought. 
Neither can it be ſuppoſed, that Capt. Sutton's 
very able Counſel would have omitted to ſtate this 
caſe of Lieut. Fry, at the bar of the Houſe of 
Lords, if he had thought it applied ; but he ſited 
no ſuch caſe. 

The truth i is, that-the caſe of Lieut. Fry was 
totally different; the fact being, that the Court- 
Martial which tried Lieut. Fry, had pronounced 
ſentence againſt him, for the offence they were di - 
| rected to try, by which their power was at an end; 
and when the ſentence was read to him, he thought 
proper to uſe words of great contempt to the 
Members of the Court, telling them they might 
kiſs bis poſteriors. For this, he was ſeized, and 
the ſevere ſentence of impriſonment pronounced 


againſt him. 


There can be no doubt, that this proceeding 
was 


( 24 ) 


% 


was illegal. The Court Martial was at an, 70 
when they had pronounced their firſt ſentence, an 

they had no authority to puniſh Lieut. Fry for the 
contempt which, after the ſentence, he ſhe wed o 
the Members of the late Court. Damages were 
propetly given for that illegal proceeding ; and the 
damages were not too 8 the Fa 
of the paniſhment. 1 
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